“A day” announced

The date for the commencement of the new tax regime for pensions is to be known as “A day”, and has been set for 6 April 2005. The pensions Green Paper issued at the end of last year indicated that the Government’s intention was to commence the new regime in 2004, but the responses by the industry indicated that more time was needed to both consult further on the new regime and to prepare for the new rules. 

The announcement has therefore now been made that the new legislation will not be implemented until 2005. The detail of the new rules will be the subject of further consultation this autumn. No further information is yet available on the content of the new rules. We will keep you advised as developments arise. 

Eversden IHT planning scheme closed by legislation

The Inland Revenue has responded to the outcome of the judgment of the Court of Appeal in the Eversden case by inserting new clauses into the Finance Bill 2003 to prevent use of the IHT avoidance scheme with effect from 20 June 2003. The new legislation will amend the gift with reservation rules to prevent the technique exploited in Eversden from being effective. This will prevent the inter-spouse exemption from applying to gifts into trust where the spouse’s interest in possession comes to an end before the death of the donor. In other words it will not be possible to get around the gift with reservation rules and continue to enjoy property or the income from it by first making an exempt inter-spouse gift of the property.

The text of the new clauses is attached to the Inland Revenue press release as an annex; this press release was dated 20 June 2003 but is not numbered. It is available from the Inland Revenue’s website, under Press Releases.

New VAT guidance - playgroup is not a business

Customs have announced that they will not be appealing further against the decision in the High Court in the case of Yarburgh Children’s Trust. The courts were called upon to decide whether the activities of a community playgroup which was a charity constituted business activities. This would in turn determine the VAT on a new building constructed for the Trust and used by the playgroup. It has now been accepted that in this case the playgroup was not carrying on business activities, although nursery and crèche facilities were provided to up to 50 children in exchange for a recognised charge. As a result of the case, Customs have provided more information about the tests they consider when the business status of an entity is in doubt. Customs state that current policy has not altered as a result of the case. 

This case finally determined the VAT liability on the construction of a new nursery building for the Trust to house the Playgroup, which used the building. Customs have reviewed the decision of the High Court and consider that the correct decision has been reached based on the appropriate legal tests and the facts of the case. Customs have therefore seen fit to do the following :

· Clarify that policy has not changed concerning the business/non business issue as a result of the case, and

· Issue guidance on when strict tests need to be considered, and which tests to apply to determine the business status of an entity.

The test will only be necessary, Customs indicate, when organisations carry out less common activities, have different motivations and operate on different scales to normal commercial enterprises. In these instances, Customs will use their business test, which consists of six pointers to business status. These are not used as a checklist, but to examine some of the useful indicators to status. The Business Brief provides the following guidance.

“The Business Test: 

· Is the activity a serious undertaking earnestly pursued? 

This considers whether the activity is carried on for business or daily work rather than pleasure or daily enjoyment.

· Is the activity an occupation or function that is actively pursued with reasonable or recognisable continuity?
When considering this test one should consider how frequently the supplies will be made. 

· Does the activity have a certain measure of substance in terms of the quarterly or annual value of taxable supplies made? 

· Is the activity conducted in a regular manner and on sound and recognised business principles? 

· Is the activity predominately concerned with the making of taxable supplies for a consideration? 

This has in many instances been seen as the most important and arguably the most problematic indicator. In the House of Lords appeal of The Institute of Chartered Accountants England & Wales, the court found that the test must be read as asking ‘what is the real nature of the activity' i.e. is the real nature of the activity the making of taxable supplies for consideration or is it something else?.

· Are the taxable supplies that are being made of a kind which, subject to differences of detail, are commonly made by those who seek to profit from them?” 

More information : Business Brief 04/03 deals with this topic in detail and  is at

http://www.hmce.gov.uk/news/bb-0403.htm
First year allowances – plant hire activities

A recent non-tax case has caused the Revenue to review policy regarding the availability of First Year Allowances (FYAs) on Plant Hire. 

FYAs are not available on plant purchased for the purpose of a leasing business, but many plant hire companies hire a piece of equipment together with an operator. In general, the Revenue regard such activities as leasing, and have used a “control” test to determine when a service is being provided rather than a mere hire. The decision in Baldwins Industrial Services PLC and Barr has changed the Revenue’s view on this subject, and they are now willing to accept FYA claims on plant hired out with an operator, provided the operator stays with the equipment out on hire and it is used by him and him alone.

The Revenue’s revised view allows some plant hire companies to obtain FYAs on equipment such as diggers and cranes purchased for hire with an operator. 

Previously it was the Revenue’s view that the supply of a service (the necessary condition for FYAs to be available) could only happen if the plant and operator remained under the control of the operator rather than the customer. In almost all plant hire contracts, standard terms of hire are used which place responsibility for control of the plant and operator with the site operator, that is, the customer.

The case considered by the courts was required to decide whether the hire of a crane and operator constituted a construction operation rather than mere hire of the plant. It has been held that this hire was indeed a construction operation, as it was the supply of both plant and labour and therefore not mere plant hire.

This decision has caused a review of policy, and the new policy stated above is immediately applicable. Where at the time the expenditure is incurred it is intended that the plant will be hired out with an operator who will remain with the plant and operate it to the exclusion of any others except in exceptional circumstances then FYAs will be due. FYAs will also be due on scaffolding used by scaffolding companies where it is constructed by the providers.

More information :  This topic is covered in a Tax Bulletin article published in advance and can be found on the Inland Revenue website at

http://www.inlandrevenue.gov.uk/bulletins/aug_tb_fya_plant_hire_article.htm
PAYE and NIC - Mandatory e- payment regulations

The Finance Bill 2003 introduces mandatory electronic payment of PAYE and NIC by large employers, although most employers and many advisers are not presently aware of this. 

The necessary Regulations to implement the detail of these new requirements have now been released in draft form for advance consultation. The rules will require all employers with 250 or more employees to pay PAYE and NIC by electronic methods with effect from 2004. The draft Regulations reveal that electronic payment by any employer will allow the due date for payment to be extended by 3 days (to within 17 days of the end of the tax month, rather than 14 days as now), and that large employers liable to make electronic payment will be notified by the Revenue. There is also a default surcharge structure, providing for a penalty payable in respect of late payments of PAYE and NIC during a tax year.

The Regulations provide for the issue of an “e-payment notice” against which the employer may appeal. This will be issued to large employers notifying them that they come within the rules in adequate time to allow them to make arrangements for electronic payment.

The types of electronic payments which are permitted will be covered by separate legislation in the form of Directions. Once the rules are implemented, all employers (not just those within the new mandatory scheme) will be permitted to extend the due date for payment by three days, including those making quarterly payments under that scheme.

When an employer within the mandatory scheme is late with a payment (and the Regulations require that the money is at the Revenue’s disposal on the relevant due date) this will trigger a default surcharge notice. This notice will then result in an escalating structure of default surcharges being due. However, affected employers will need to note that the Regulations provide that the surcharge will be raised based on the total amount of tax due for the year concerned, by reference to the specified percentages for each default in the surcharge period. The surcharge period begins on the day after the first late payment was due and lasts until payments have been made on time for a whole tax year. This means that late payments will be penalised at a very high rate of notional interest, because the default surcharge will apply to all payments for the tax year.

The rates of surcharge are proposed as :

	Default number (in surcharge period)
	Specified percentage

	1,2
	0%

	3,4,5
	0.17%

	6,7,8
	0.33%

	9,10,11
	0.58%

	12 or more
	0.83%


Internet Links :  The draft Regulations are on the Revenue website at

http://www.inlandrevenue.gov.uk/consult_new/mandepayment.pdf
VAT – new TREATMENT of face value vouchers

Customs and Excise have recently issued Information Sheet 08/03 dealing with the new treatment of face value vouchers introduced by the 2003 Budget. The sheet will be of help to any business which issues, redeems, or deals with face value vouchers, and explains the new procedures in detail. The sheet also explains how to deal with stock in hand at the point the new rules apply. You can obtain this sheet from Customs website at www.hmce.gov.uk
The new rules apply from 1.30 pm on 9 April 2003. Stock held at that point will be treated under the old rules – that is VAT will not be due until the voucher is redeemed. Otherwise VAT will generally be accounted for when the vouchers are issued, although there is a special treatment for what are termed “credit vouchers” and “retailer vouchers”, both of which terms are described in the Information Sheet.

The sheet also describes how new legislation designed to trace the VAT on a supply back to the issuer of the voucher in circumstances where the redeemer of the voucher was supposed to account for the VAT on the supply but did not, will apply. There is also an explanation of the invoicing procedure, together with a description of how to adjust the VAT where goods and services supplied will in redemption carry VAT at less than the standard rate.

Those seeking to advise on this subject may also find the information in Business Brief 04/03 helpful.

Internet Links : Information sheet 08/03 is available at

http://www.hmce.gov.uk/forms/notices/info0803.htm
Business brief 04/03 is available from

http://www.hmce.gov.uk/news/bb-0403.htm
